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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE: 174 B.R. 472

BURNHAM CONNOLLY, OESTERLE

AND HENRY, Case No. 88-07645-R
Debt or . Chapter 7

SUPPLEMENTAL OPI NI ON REGARDI NG
TRUSTEE' S OBJECTION TO THE | RS CLAIM

This matter was brought before the Court upon the trustee's
objectionto a late claimfiled by the Internal Revenue Service
("IRS"). Follow ng oral argunment, this matter was taken under
advi senment. The Court sustains the trustee's objection and di sal | ows

the late filed claimof the IRSinits entirety.!?

On Novenber 9, 1988, debtor, Burnham Connolly, Cesterle and
Henry, filed avoluntary petitionfor relief under Chapter 7 of the
Bankruptcy Code. The initial notice of the meeting of creditors
designated this case as a chapter 7 no asset case.

On Decenber 29, 1988, the O erk of the Bankruptcy Court issued a

1 Thi s opi nion suppl ements an opi nion given in open court on
Oct ober 11, 1994.



“"Notice of Need to File Proof of ClaimDue to Recovery of Assets”

setting March 29, 1989 as the deadline date for filing clains.

On June 21, 1994, nore than five years after the deadl i ne date for
filing claims, the IRS filed a proof of claimin the amunt of
$111, 492. 66 for unpaid wi thhol ding taxes for the first and second
guarters of 1988 and a FUTAliability for 1988. The cl ai mconsi st ed of
apriority claimof $81, 231. 58 and an unsecured general claiminthe
amount of $30, 261. 08.

The IRSstatedthat it closeditsfileonthis case on April 13,
1990 as a no asset case upon the belief that there woul d be no expect ed
di stribution. Because the file was destroyed, ?2the | RS does not know
if or when it received notice of the need to file a proof of claim

The IRSstated that the needto file a proof of clai mwas brought
to the attention of its Special Procedures Branch by the revenue
of ficer assignedtocollect Iiabilities fromthe partners. The IRSdid
not indicate when this notification occurred.

On August 31, 1994, the trustee filed an objectiontothe proof
of claim The basis of the objectionis that the claimwas not tinely
filed as required by Fed. R Bankr. P. 3002(c) and that it should

t herefore be disall owed, or at | east subordinated to all ot her al |l owed

2Closedfiles areroutinely destroyed after two or three years.
See United States' Response, p. 2.
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clainms pursuant to 11 U. S.C. § 726.83

The | RSfirst argues that pursuant to Bankruptcy Rul e 3003, at
| east $75,651.42 of its clai mshoul d be al | owed because t he debt or
i sted that anount of the claimonits schedul es, therefore, it did not
need to file a proof of claim

Rul e 3003 provides in pertinent part:

(a) Applicability of Rule. This rule applies in
chapter 9 and 11 cases.

(b)(1) Schedule of Liabilities. The schedul e of
liabilities filed pursuant to 8 521(1) of the Code shall
constitute prima facie evidence of the validity and anount
of theclains of creditors. . . . It shall not be necessary
for a creditor . . . to file a proof of claim.

Rul e 3003 applies only to cases fil ed under chapter 9 or 11. Thi s case

was fil ed under chapter 7. Accordi ngly, Rul e 3003 does not apply and

a proof of claimis required.

11 U. S.C. §502(a) states that "[a] claimor interest, proof of

3 However, because of the assetsinthe estate, subordinationis
the functional equival ent of disallowance.
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whichis filed under section 501 of thistitle, is deened al | owed,
unl ess apartyininterest . . . objects.” 11U S.C. §501 setsforth
the parties who havetheright tofile. Thetinmefor filing a proof of
cl ai mi s governed by Bankruptcy Rul e 3002 whi ch states i n pertinent

part:

(a) Necessity for Filing. Anunsecuredcreditor . . . nust

file aproof of claimor interest inaccordancewiththisrule for
the claimor interest to be allowed .

(c) Time for Filing. Inachapter 7liquidation. . . a
proof of claimshall befiledwthin 90 days after the first date
set for the neeting of creditors called pursuant to 8 341(a) of
t he Code, except as follows:

(5) If notice of insufficient assets to pay a divi dend
was given to creditors pursuant to Rule 2002(e), and
subsequently the trustee notifies the court that paynent of
a di vidend appears possible, the clerk shall notify the
creditors of that fact and that they may fil e proofs of
claimwi thin 90 days after the mailing of the notice.

Inlnre Zi mermn, 156 B.R. 192 (Bankr. WD. M ch. 1993), the

court anal yzed the interrel ati onship of 8§ 501, 502 and Rul e 3002. The
court disallowed aclaiminachapter 13 case where the creditor had
not filedits claimby the deadline established in Rule 3002. The
court held that a prerequisite to allowing a clai munder §8 502 is

sati sfaction of the procedural requirenments of Rul e 3002, specifically



the time requirement for filing a claim?*

Courts have allowed late filedclainsinlimted circunstances.

InU.S. v. Cardinal Mne Supply, Inc., 916 F.2d 1087 (6th Cir. 1990),
the court allowed alatefiledpriority claimof thel RSwherethe RS
had not recei ved noti ce of the bankruptcy. "Due process and equi t abl e
concerns requi re that when a creditor does not have notice of the
bankruptcy, the creditor nmust be pernmittedtofiletardily whenthe
creditor does so pronptly after | earni ng of the bankruptcy." 1d. at
1089. The court suggestedindictathat all tardily filedpriority
cl ai ms shoul d be pai d whet her the creditor received notice or not.
VWil e the court engaged i n | engt hy di scussi on of the i nportance of
priority clainms conpared to other unsecured cl ai ns, the basis for
al l owi ng the cl ai mwas t hat the creditor had not recei ved notice, not
the fact that the claimwas a priority claim

Inlnre Century Boat Go., 986 F. 2d 154 (6th Cir. 1993), the court

agai n exam ned the al |l owance of alatefiled priority claim Inthat

case, asinCardinal Mne Supply, the I RSdid not receive notice of the

bankruptcy until al nost two years after the filing. However, the I RS
didnot fileits proof of claimuntil two years after notice of the
bankruptcy. The trustee argued that the clai mshoul d be di sal | owed

because it was not filed pronptly after the IRS | earned of the

4See also 3Collier onBankruptcy § 502. 01[ 1], at 502-9 (Lawrence
P. King ed., 15th ed. 1993).




bankruptcy. Inallowingthe claim the court recogni zed t hat Car di nal
M ne Supply establi shed a narrowexceptionfor latefilings by priority
creditors who | acked noti ce of the bankruptcy. The court stated however
t hat not every priority creditor couldinvoke the hol di ng of Cardi nal

M ne Supply. At a m ni num

1) the creditor nust file its proof of claimbefore trogee
makes any distribution fromthe estate;

2) the creditor nmust file its proof of claimbefore the
bankruptcy court cl oses the estate;

3) there nust not be evidence of bad faith on the part of
the creditor; and

4) there nust not be undue prejudice to other creditors.

See In re Century Boat Co. at 158.

In the present casethe IRSrelies onlnre Brenner, 160 B.R 302

(Bankr. E.D. M ch. 1993), in support of its positionthat its tardy
pr oof of clai mshould be all owed. InBrenner, the court appliedthe

requi renents established inCentury Boat to allowthe priority clai mof

the IRS. However, unlike inCentury Boat, the creditor i nBrenner did

recei ve notice of the bankruptcy and of the needto file a proof of

claim Thus the court i nBrenner extended Century Boat to all owt he

claimof any priority creditor whofileslateif the four part test is

met .



Thi s Court declines to extend the hol ding of Century Boat i nthat

way. Century Boat narrows t he hol di ng of Cardi nal M ne Supply to al | ow

aprioritycreditor that didnot receivenoticetofilealateclaim
only if certainconditions are net. Aprecursor to anal ysis of those
conditions is |lack of notice. Application of the four part test in

Century Boat is appropriate only when the creditor has not recei ved the

proper notice.

Here, the IRSstates that it does not knowif it received notice
because it destroyed the file. However, the IRSwas |isted onthe
matrix soit can be presuned that it received notice of the needto

fileaproof of claim |Inre Yoder Co., 758 F. 2d 1114 (6th Cir. 1985);

Inre Dodd, 82 B.R 924 (Bankr. N.D. Ill. 1987). The IRSdidnot file
its proof of claimuntil norethan five years after the bar date had
passed. The IRS offers no excuse for its failure to file.®

The deadlines set for filingindicatethat it isintheinterest

5 Evenif the IRSdidoffer areason for its failuretofile a
proof of claim it is questionabl e whet her the Court coul d, consi st ent
withthe Rules, extendthetinme for filing. Rule 9006(b)(1l) permts
the court to extend thetime for filing a proof of clai mwhere the
failure to do so was the result of excusabl e neglect. InPioneer Inv.
Servs. Co. v. Brunswi ck Assocs. Ltd. Partnership, 113 S. Ct. 1489
(1993), the Suprene Court appliedthe "excusabl e negl ect” standard to
alatefiledproof of claiminachapter 11 case. The Court noted in
dicta that the "excusable neglect” exception is limted by the
Bankruptcy Rules. "Subsections (b)(2) and (b)(3) of Rule 9006
enuner ate those ti ne requi renents excl uded fromt he operati on of the
" excusabl e negl ect' standard. One of thetinmerequirenents |isted as
excepted in Rul e 9006(b)(3) is that governingthe filing of proofs of
claiminchapter 7 cases. Such filings are governed excl usively by
Rul e 3002(c)." 1d. at 1495 n. 4.
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of the estate to encourage tinmely filing. To allow a creditor,
priority or not, who received notice of the bankruptcy tofile a proof
of claimnore than five years | ate woul d be i nconsi stent with the
goal of Bankruptcy Rule 1001, whichis". . . to secure thejust,
speedy, and i nexpensi ve determni nation of every case and proceedi ng. "
Fed. R Bankr. P. 1001.

This Court agrees with the holding and rationale of In re
Zi mmerman. ¢ Wi | e Zi mer man i nvol ved a chapt er 13 bankruptcy and this
case i s under chapter 7, both chapter 13 and chapter 7 are governed by
the requirenents of Rule 3002. Allowance of alate filed claimin
t hese circumstances woul d render Rule 3002 neani ngl ess.

Wil e priority clains are granted special status indistribution,?
they still nust conply with the filing requirenents of Rule 3002.

Accordingly, the proof of claimof the IRS is disallowed.

STEVEN W RHODES
U. S. BANKRUPTCY JUDGE

6 Trustee argues that I nre Johnson, 901 F. 2d 513 (6th Cir. 1990)
controls. Johnson involved a late filed claimof the IRS for
adm ni strative expenses i ncurred in a chapter 11 and sought subsequent
to conversionto chapter 7. While this holdingis consistent with
Johnsoninthat it deniesthe IRS latefiledclaim Johnson focused
nmore on the necessity of filing aclaimthan onthe all owance of alate
filedclaim Oncethe court determ nedthat it was necessarytofile
the claimit summarily stated that the cl ai mwas not al | owed because it
was filed after the deadline established in Rule 1019.

7 See 11 U.S.C. § 726.
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